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INTRODUCTION

This case involves a challenge to the
constitutionality of recently-revised guidelines used
by the trial courts of the Commonwealth to set child-
support orders, known as the Child Support Guidelines
{(“*Guidelines”). The revised Guidelines were
proﬁulgated in November 2008 to take effect on January
1, 2009, by the Chief Justice for Administration and
Management of the Trial Court, Robert A. Mulligan
(“Chief Justice” or “Chief Justice Mulligan”), who
implemented many of the recommendations of the Child
Support Guidelines Task Force (“Task Force”). The
Task Force worked for over two years to review the |
Guidelines that were previously in effect, and
submitted a report with recommendations and a préposed
set of revised Guidelines to the Chief Justice.

The Appellants (referred to collectively below as
the “Plaintiffs”) are individual parents who claim
that they are or soon will be subject to higher child-
support orders under the revised Guidelines. An
advocacy group that was represented on the Task Force
and that was a Plaintiff at the trial-court level,
Fathers and Families, Inc. (“Fathers and Families”),

is not a party to this appeal. By this lawsuit,



Plaintiffs seek to strike down the revised Guidelines,
and have them replaced with an enactment passed by the
Legislature and signed into law by the Governor.

The Superior Court dismissed Plaintiffs’
complaint upon Defendants’ motion to disﬁiss;
concluding that all of Plaintiffs’ challenges to the
revised Guidelines failed as a matter of law. This

appeal followed.’

QUESTIONS PRESENTED

1. Do the revised Guidelines represent a
permiséible delegation of power by the Legislature to
the Chief Justice, where the Legislature set the
policies to be reflected in the original Guidelines,
where the Legislature continues to pass laws
acknowledging the brimacy of the Guidelines in setting
child-support orders, and where safeguards exist in
the form of judicial review of individual child-
support orders entered under the Guidelines?

2. Are the.revised'Guidelines a “tax,” even
though the purpose and function §f the Guidelines are
to ensure that parents, rather than the citizens of
the Commonwealth, provide financial support for their

children?



3. Do the development and implementation of the
revised Guidelines satisfy due process, where
Plaintiffs were permitted to participate in the
development of the revised Guidelines through public
hearings and the submission of written comments, where
a member of Fathers and Families served on the Task
Force that developed the revised Guidelines, where
there exists no constitutional right to participate in
the development of the Guiaelines, and where each
Plaintiff will have an opportunity, before any child-
support order is entered or modified under the revised
Guidelines, to be heard individually in court?

4. Do the revised Guidelines satisfy the
requirements of equal protection, where the Guidelines
do not discriminate against any suspect class, and
where the Guidelines are rationally related to the
legitimate government interest of providing for the
care and financial support of the children of the
Commonwealth?

STATEMENT OF THE CASE

Nature of the Case

This is an appeal from a judgment of the Suffolk

Superior Court (Troy, J.) dismissing Plaintiffs’



complaint for failure to state a claim upon which
relief can be granted under Mass. R. Civ. P. 12(b)(6).

Course of Proceedings Below

Plaintiffs filed a complaint and motion for
preliminary injunction in Superior Court on March 16,
2009, asking the court to invalidate or enjoin
enforcement of the revised Guidelines. Appendix and
Transcript of the Appellants/Plaintiffs (“A.”) at 8.}
After a hearing on Plaintiffs’ motion for preliminary
injunction, the court (MacDonald, J.) denied the
motion. A. 8-9.

Defendants then filed a motion to dismiss the
complaint, arguing that Plaintiffs (including Fathers
and Families) lacked standing to maintain the suit,
and that the complaint failed to state a claim upon

which relief can be granted. A. 9; A. 111-46.? The

! Plaintiffs first filed this suit in federal district
court in Boston in December 2008, seeking to enjoin
the implementation of the revised Guidelines before
they went into effect on January 1, 2009. See Fathers
& Families, Inc. v. Mulligan, No. 1:08-cv-12140-DPW,
Civil Docket. The district court (Woodlock, J.)
denied Plaintiffs’ motion for a preliminary
injunction, and set a schedule for Defendants to file
a motion to dismiss. Id. Plaintiffs then voluntarily
dismissed their case in federal court, see id., and
refiled their suit in state court, A. 8.

¢ pefendants challenged Plaintiffs’ standing to
maintain the suit on the grounds that none of the
(footnote continued on following page)

4



court ruled that Plaintiffs had staﬁding to prosecute
the caée, but dismissed the case on the grbund that
all of Plaintiffs’ claims failed as a matter of law
under Mass. R. Civ. P. 12(b)(6).' A, 180-207.

- With respect to Plaintiffs’ separation-of-powers
claim, the court concluded that the promulgatiqn of
the revised Guidelinesrby the'Chief Justice was the
result of a permissible delegation of legislative
power to the Chief Justice. A. 202-05. The court
noted that in delegating the’power to promulgate the
Guidelines, the Legislature (1) made the ultiﬁate
policy determinations, while delegating to the Chief
Justice only “the working out of the détails of the
child support policy”; (2) supplied adequate guidance
to the Chief Justice for the implementation of the
policies articulated in the statﬁte; and (3) provided
adequate safeguards to constrain the Chief Justice’s

exercise of the delegated power, including the

(footnote continued from previous page)

individual Plaintiffs had actually been subject to a
higher support order under the revised Guidelines, nor
did any individual Plaintiff face the imminent
prospect of a higher support order under the revised
Guidelines. A. 125-26. Though Defendants do not
repeat these arguments in this brief, this Court is
free to revisit the issue if it doubts Plaintiffs’
standing to maintain the suit, a jurisdictional issue.
See, e.g., Bonfatti v. Zoning Bd. of Appeals of
Holliston, 48 Mass. App. Ct. 46, 49 (1999).




availability of judicial action to challenge the
validity of the revised Guidelines. A. 204-05.

As to Plaintiffs’ argument that the revised
Guidelines impose an impermissible tax, the court
found “no merit” in it, because child-support payments
are infended to “provid{e] for the best interests of
children and ensur{e] that the taxpayers are secondary
to parents in meeting the financial needs of dependeﬁt
children,” not to raise revenue or support the
government”s operations generally. A. 205.

With respect to Plaintiffs’ due-process claim,
the court held that the Plaintiffs had “no
constitutional right to a certain type or degree of
participation in the promulgation of the child support
guidelines, ” which were the product of a process that
was “regulatory, legislative, or political, as opposed
to adjudicatory.” A. 199. The court further ruled
that a federal régulation requiring the Defendants to
“consider economic data on the cost of raising
children” in deviéing the Guidelines, 45 C.F.R.

§$ 302.56(h), was complied with by the Defendants, and
in any event did not give rise to a due-process claim.
A. 200. Finally, the court held that the revised

‘Guidelines satisfied the due process requirement of a



meaniﬁgful hearing by allowing Plaintiffs to be heard
in the Probate and Family Court before the Guidelines
are applied to them individually. A. 201.

As to Plaintiffs’ equal—protection claim, the
court ruled that the revised Guidelines were neutral
on their face regarding gender, and did not burden any
other suspect class. A. 194-98. Accordingly, the
Guidelines were subject only to rational-basis review,
under which they easily passed muster as a measure
designed to further the best interests of children and
ensure that taxpayers are secondary to parents in
meeting the financial needs of dependent children.

A. 197.

Accordingly, the court entered judgment
dismissing the complaint on September 30, 2009.

A. 208-09. All of the Plaintiffs except for Fathers
and Families filed a timely notice of appeai. A. 210.

Statement of Facts

1. Child Support in Massachusetts -
Statutory Overview

"It is the public policy of the commonwealth that
dependent children shall be maintained, as completely
as possible, from the resources of their parents,
thereby relieving or avoiding, ét least in part, the

burden borne by the citizens of the commonwealth.”



G.L. c. 119a, § 1. Reflecting this long-standing
public policy, Massachusetts has by statute required

parents to support their childfen since as early as

1692. T.F. v. B.L., 442 Mass. 522, 532 (2004) (citing
Prévince Laws 1692~16§3, c. 18, § 5)..'The state
judiciary’hés been empowered to issue orders requiring
parents to support their children after divorce since
at least 1820. St. 1820, c. 56, § 1.

Upon a judgment of divorce, the Probate and
Family Court may award child support for the “care,
custody and maintenance” of minor children. . G.L.

c. 208, § 28. ™“In determining the amount of the child
support obligation . . . the court shall apply the
child support guidelines promulgated by the chief
justice for adﬁinistration and management [i.e., the
Guidelines], and there shall be a rebuttable
presumption that the amount of the order which would
result from the application of the guidelines is the
appropriate amount of child support to be ordered.”
Id. 1If, after taking into consideration the best
interests of the child, the court determines that a
party has gvercome the presumption that the Guidelines
apply, the court shall make specific written findings

indicating the amount of the order that would result



from the application of the Guidelines; that the
Guidelines amount would be unjust or inappropriate
under the circumstances; the specific facts of the
case which justify departure from the Guidelings; and
that such departure is consisteﬁt with the best
interests éf the child. gg;

Once a child-support ordef is in place, the court
shall modify the order upon a complaint for
modification if “there is antinconsistency between the
amount "of the existing order and the amount that would
result from application of the child support
guidelines promulgated by the chief justice for
administration and management.” Id. Under the
revised Guidelines, a support order less than three
years old shall not be modified 6n account of
implementation.of the.révised Guidelines “unless the
income of one or both parties has changed or other new .
circumstance warrants modification.” A. 100 |
(Guidelines, Preamble).

The court has similar statutory authority to
enter and modify orders for child support in
connection with complaints for paternity, G.L.

c. 209C, §§ 9, 15; 20; actions for separéte support

during marriage, G.L. c. 209, §§ 32F, 37; the entry of



domestic abuse restraining orders, G.L. c. 2093,

§ 3(e); and in proceedings to establish that a child
is in need of “care and protection” because of
parental abuse or neglect, G.L. c¢. 119, § 28. As in
the context of divorce, all of these statutory
provisions direct the court to apply the Guidelines in
determining the amount of child support. G.L.

c. 209C, § 9 (paternity); G.L. c. 209, §§ 32F(d), 37
(separate support during marriage); G.L. c. 209A,

§ 3(e) (restraining orders); G.L. c. 119, § 28(d)
(care and protection).

2. Federal Funding Requirements for State
Child-Support Enforcement Programs

The federal government provides several sources
of funding to the states that help support the states’
child-support programs. As a condition to receiving
block graﬁts for Temporary Assistance for Needy
Families (“TANF”) under Title IV, Part A of the Social
Security Act (“Act”), 42 U.S.C. §§ 601-19, and for
reimbursement of 66% of the administrative costs of
the child-support enforcement program under Title IV,
Part D of the Act, 42 U.S.C. §§ 651-669b, each state
must have an approved plan for child and spousal
support that meets the requirements of 42 U.S.C.

§ 654. Among other things, the states must establish,

10



as a condition of state plan approval, “guidelines for
child support award amounts.within the State.” 42
U.S.C. § 667(a). To satisfy this condition,
guidelines may be established by legislation, by
administrative action, or by judicial promulgation.

Id.

Guidelines “shall be reviewed at least once every
4 years to ensure that theif application results in
the determination of appropriate child suppoft award
amounts.” 1Id. The guidelines must create a
rebuttable presumption in child-support proceedings
that the amount of the order resulting from
application'of the guidelines‘is correct; the
presumétidn may be rebutted by a “written finding or
specific finding 6n the record” that application of
the guidelines would be “unjust of~inappropriate in a
particular case.” Id. § 66f(b)(2). Federal
regulations require that, as part of a state’s
quadrennial review of its guidelines, “a State must
consider economic data on Lhe cost of raising children
and analyze case data, gathered through sampling or |
other methods, on the application of, and deviations
from, the éuidelines," to ensure that “deviations from

- the guidelines are limited.” 45 C.F.R. § 302.56(h).

11



If a state fails to meet the federal requirements
for child-support guidelines, it may lose approval of
its state plan and face penalties, including loss of
federal funding under both Title IV-D (child-support
enforcement) and Title IV-A (TANF) of the Act. See

Blessing v. Freestone, 520 U.S. 329, 333-35 (1997)

(describingvinterplay between federal and state rules

governing child support, including penalties for non-

compliance by state with federal mandates):; Hodges v.

Thompson, 311 F.3é 316, 318 (4th Cir. 2002) (same).
3. Massachusetts Child Support Guidelines

Prior Guidelines. 1In order to comply with the

fede;al mandate, the Massachusetts Legislaturg enacted
a law in 1986 establishing a committee to advise the
Chief Justice (called the “Chief Administrative
Justice” prior to 1992) on the development of the
first child-support'guidelines. St. 1986, c. 310,

§ 16A, codified at G.L. c. 211B, § 15, repealed by

St. 1992, c¢. 379, § 85.° The enactment set

? By the time the law was repealed in 1992, child-
support guidelines had been promulgated by the Chief
Justice and reviewed and revised several times, and
there were numerous references in the General Laws to
the required application of the Guidelines and the
presumptive validity of any child-support order
entered in accordance with the Guidelines. See pages
22-23, below.

12



requirements for the number and qualifications of
committee members. Id. The Legislature instructed
the committee to “consider all relevant social,
economic, and legal principles,” guided by the

following policy goals:

[T]o minimize the economic impact on the child of
family breakup, to encourage joint parental
responsibility for child support, in proportion
to or as a percentage of income, to provide the

) standards of living the child would have enjoyed
had the family been intact, to meet a child’'s
survival needs in the first instance, but to the
extent either parent enjoys a higher standard of
living entitle the child to share that higher
standard, to protect a subsistence level of
income of parents at the low end of the income
range whether or not they are on public
assistance, to take into account the non-monetary
contributions of the custodial and non-custodial
parent, to minimize the problems of proof for the
parties and of administration for the courts, and
to allow for orders and wage assignments that can
be adjusted as income [increases] or decreases.

Id. The Legislature required the committee to issue a
report on recommended child-support guidelines to the
Chief Juétice, and to file the report with both houses
- of the Legislatgre. Id. Upon receiving the report
from the committee, the Chief Justice was required to
“promulgate such child support guidelines for use by
judges and hearing officers.” 1Id.

Acting pursuant to this delegation of authority

by the Legislature, the Chief Justice first

promulgated interim Guidelines in 1987, and has

13



revised them at least every four years since then.

A. 54-56 (Report of the Child Support Guidelines Task
Force) (“Task Force Report”) (describing history of
the Guidelines). The last revision of the Guidelines
prior to January 1, 2009, took place in 2006. A. 56-
577 At that time, Chief Justice Mulligan also
appointed the Task Force “to conduct a comprehensive
review of the Massachusetts Child Support Guidelines.”
A. 43,

New Guidelines (effective January 1, 2009) . The

Task Force appointed by Chief Justice Mulligan in 2006
to review the Guidelines included judges, family-law
practitioners, an economist, and other professionals
with relevant expertise. A. 57-58 (listing Task Force
members). The membership of the Task Force included
Ned Holstein, who at the time was the executive
director of Fathers and Families. A. 181. The broad
membership of the Task Force reflected Chief Justice
Mulligan’s intention to consider a variety of
viewpoints, including the “interests of both child
support payors and recipients.” A. 58; A. 43. The
Task Force performed an expansive review, meeting over
the course of 24 months, holding public hearings

across the Commonwealth, and reviewing over 1,500

14



pages of written comments from members of the public,
judges, lawyers, bar associatiqns, and other
individuals and groups. A. 43, 65.

As part of its work, the Task Force considered
economic research and empirical evidence on “child
costs and how those costs vary by household income and
family size,” which included data specific to

Massachusetts. A. 60. See generally A. 60-64

(summarizing Task Force’s analysis of economic data);
see also A. 16 (Compl. 1 39) (acknowledging that the
Task Force “congidered various models for calculating
the cost of raising children” in devising the
Guideiinés). The Administrative Office of the Trial
Court retained an economist, Jane Venohr, Ph.D., of
Policy Studies, Inc., who “explained the economic
models on which child support guidelines are based”
and compared the Massachusetts approach to those of
other states. A. 59. The Task Force also had one of
its members, economist Mark Sarro, Ph.D., analyze and
critique the economic models upon which Dr. Venohr
based her work. A. 60. The Task Force reported that
the economic research it received “present[ed] a range
of theoretical models, empirical approaches and

results . . . [all] designed to somehow estimate child
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costs, which are not directly observable.” A. 60.
The Task Force considered both national data, and cost
and other data specific to Massachusetts. A. 64.
After reviewing and anal&zing an array of data
and economic models for analyzing the data, including
the data specific to Massachusetts, the Task Force
“decided not to rely directly on any one particular
economic model or specific set of results” because
“there is no single economic study that, for purposes
of making guidelines recommendations, reliably -
isolates child costs or estimates the cost.of faising
a child in Massachusetts.” A. 64. fhe Task Force
therefore decided fo base its recommendations to the
Chief Justice on “broad principles and implications of
the economic research but not any specific numeric
result.” Id. Those principles include
(1) the importaﬁce of an economically sound.
household to a child; (2) the percentage of
income devoted to children’s needs levels off or
declines at higher income amounts; and (3)
assumptions that older children are more

expensive as a percentage of household income
than younger children have not been proven.

The Task Force ultimately recommended that
Massachusetts “base its child support formula on all

income of both parents,” thus following the so-called
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“income shares” approach used in the majority of U.S.
jurisdictions. A. 88. (Prior versions of the
guidelines allowed the court to disregard up to
$20,000 of the recipient parent’s income in
determining the support amount. A. 77.) This new
approach acknowledges “that both parents contribute to
support of the children as they have available

income . . . .” A. 89.

Under the new Guidelines, the “available income”
of each parent is determined by deducting, from each
parent’s gross income, expenditures that the parent is
already making for child care, health insurance, and
other support obligations. Id. A child-support order
for one child is then set as a percentage of the
parents’ “combined available income,” i.e., the sum of
their available incomes. A. 90. The applicable
percentages “range in an arc from 21 percent of the
combined income at the lowest income levels, to 26
percent of incremental income, gradually declining to
‘a recommended 15 percent of the highést income
levels.” A. 86. If there are additional children
under the order, the one-child support amount is
multiplied by a prescribed factor to yield the

“combined support amount.” A. 89-90. The payor
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parent is then required to pay to the recipient parent
a percentage of the combined support amount
corresponding to the proportion of the combined
available income attributable to the payor parent.

A. -90. See generally A. 107 (Child Support Guidelines

Worksheet).

The Task Force issued its final Report in
October 2008. A. 41.  Chief Justice Mulligan publicly
announced the revised Guidelines on November 5, 2008,
and they went into effect on January 1, 2009. A. 183.

SUMMARY OF ARGUMENT

The revised Guidelines represent a permissible
delegation of power from the Legislature to the Chief
Justice that does not offend separation-of-powers
principles reflected in the State Constitution. The
Legislature made an explicit yet limited delegation of
power to the Chief Justice in 1986 to promulgate
Guidelines, and since then has continued to pass laws
acknowledging the primacy of the Guidelines in setting
child-support orders. Through itg delegafion of
power, the Legislature articulated the policy
judgments to be made in creating the Guideliﬁes, while
leaving it to the Chief Justice to work out the

details of implementing such policy judgments.
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Adequate constraints have been placed on the Chief
Justice’s exercise of the delegated power, in the form
of a diverse committee of stakeholders that advises
the Chief Justice on the Guidelines, and the
availability of judicial review of the application of
the Guidelines to any particular child-support order.
The delegation of power at issue here is especially
appropriate in light of the long-standing role of the
judiciary in setting child-support orders. ;gg pages
21-34, below.

The revised Guidelines do not constitute a “tax,”
but are instead a mechanism to avoid taxation of the
citizens of the Commonwealth by ensuring that parents,
rather than the taxpayers, provide financial support
for their children to the maximum extent feasible.

See pages 34-36, below.

The revised Guidelines satisfy the requirements
of due process. Even though Plaintiffs were not
entitled to participate in the development of the
revised Guidelines as a matter of constitutional
right, as a matter of fact they were given ample
opportunity to provide input into the Guidelines, both
directly by attendihg public hearings and submitting

written comments, and indirectly through the
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involvement of a member of Fathers and Families on the
Task Force that recommended changes to the Guidelines.
Each of the Plaintiffs will have an opportunity to be
heard in the Probate and Family Court before anf
child-support order is modified or increased under the
revised Guidelines. See pages 37-43, below.

The revised Guidelines do not violate equal-
protection principles. They do not Qiscriminate
against any suspect class. As such, they are subject
only to rational-basis review, under which they easily
pass muster as a measure that is rationally related to
the legitimate government interest of providing for
the care and financial support of the children of the
Commonwealth. See pages 43-48, below.

ARGUMENT

The Superior Court properly dismissed Plaintiffs’
complaint for failure to state a claim upon which
relief can be granted, because the complainﬁ, stripped
of conclusions and speculation, consists of legal
claims that are wholly without merit. There are no
factual disputes about the development of the
Guidelines or the legal framework out of which they
arose. Plaintiffs make a facial challenge to the

entirety of the Guidelines, arguing that they violate
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state separation-of-powers principles; constitute an
impermissible tax; deprive Plaintiffs of due brocess:
and discriminate on the basis of marital status and
class. Because each of these claims fails as a matter
of law, the complaint was properly dismissed. See

Iannacchino v. Ford Motor Co., 451 Mass. 623, 636

(2008) (requiring Plaintiffs to make “factual

allegations plausibly suggesting {(not merely

consistent with) an entitlement to relief,” which

requires “more than labels and conclusions,” to

survive motion to dismiss).

I. PROMULGATION OF THE REVISED GUIDELINES BY THE
CHIEF JUSTICE DID NOT VIOLATE THE SEPARATION OF
POWERS BECAUSE THE LEGISLATURE MADE AN EXPLICIT

YET LIMITED DELEGATION OF POWER TO THE CHIEF
JUSTICE TO PROMULGATE THE GUIDELINES.

A. The Text and History of the Relevant
Statutes Reveal a Clear Delegation of
Legislative Power to the Chief Justice.

The Superior Court properly dismiésed Plaintiffs’
separation-of-powers claim, because the history of the
Guidelines reveals an explicit yet limifed delegation
of authority by the Legislature to the Chief Justice
to promulgate the Guidelines. In 1986, the
Legislature established a “committee” of specified

number and membership to advise the Chief Justice on

the issuance of child-support guidelines, and
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authorized the Chief-Justice to “promulgate such child
support guidelines for use by judges" after receiving
a report from the committee. St. 1986, c. 310, § 16A,
codified at G.L. c. 211B, § 15. The Legislature
instructed the committee and the Chief Justice to
“consider all relevant social, economic, and legal
principles” in devising the Guidelines, guided by a
number of specific policy goals set forth in the
statute. Id.; see pages 12-13, above (summarizing
1986 statute). These policy goals are reflected in
the Guidelines. Aa. 100 {Guidelines, Principles).
Although G.L. c. 211B, § 15, was repealed in 1992
as part of a general administrative restructuring of
the state-court system, St. 1992, c¢. 379, § 85, by
then the Chief Justice had already promulgated
Guidelines pursuant to this delegation of authority,
and the primacy of the Guidelines in setting child-
support orders was recognized by the Legislature
throughout the General Laws. E.g., G.L. c. 118,
§ 28(d) (1992) (care and protection proceedings); G.L.
c. 119A, §§ 2, 12 (1992) (child-support enforcement);
G.L. c. 209A, § 3(e) (1992) (abuse-prevention orders).
Far from evincing legislative disapproval of judicial

promulgation of the Guidelines, the 1992 repeal was
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simply a housekeeping measure, part of a broad
enactment entitled “An Act Improving the
Administration and Management of the Judicial System
of the Commonwealth,” that made numerous changes to
Chapter 211B of the General Laws and other statutory

provisions. See generally St. 1992, c. 379.

The strong inference from these facts is that
G.L. c¢. 211B, § 15, was repealed in 1992 because the
Chief Justice had by then already fulfilled the
purpose of that statute by promulgating Guiéelines in
accordance with the delegation of power reflected in
the statute. Had the Legislature disapproved of the
Chief Justice:s promulgation of the Guidelines, it
could have passed a law appropriating to itself
responsibility for promulgation or modification of
child-support guidelines, around the time of its
repeal of G.L. c. 211B, § 15. But the Legislature did
exactly the opposite: after its repeal of G.L.
c. 211B, § 15, it continued to pass laws directing the
courts to apply the Guidelines promulgated by the
Chief Justice in setting child-support orders.

For example, G.L. c. 208, § 28, governing <child
support after divorce, was amended‘twice after 1992 to

add specific references to the application of the
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~Guidelines promulgated by the Chief Justice.
St. 1993, c¢. 460, § 61 (codifying rebuttable
preéumption that the amount of order resulting from:
application of Guidelines is appropriate amount of
child support); St. 1998, c. 64,.§ 194 (requiring that
courts apply “the child support éuidelines promulgated
by the chief justice for administration and
management” in setting child support). The statute
governing separate support during marriage, G.L.
c. 209, § 37, was amended by St. 1993, c. 460, § 66,
and St. 1998, c. 64, § 198, to include similar
language regarding the use and application of the
Guidelines promulgated by the Chief Justice. Other
examples of language inserted by the Legislature after
1992 directing applicétion of the Guideiines in
various settings can be found at G.L. c. 11%A, § 3(d),
as amended by St. 1998, c¢. 64, § 76, and St. 1998,
c. 463, § 102 (child-support enforcement); G.L.
c. 119a, § 13(c), as amended by St. 1993, c. 460, § 53
(establishment or modification of support orders);
G.L. c. 209, § 32F(d), as amended by St. 1998, c. 64,
§ 196 (child support during 'separation); G.L. c. 209C,

§ 9(c), as amended by St. 1993, c. 460, § 75
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(paternity); and G.L. c. 209C, § 20, as amended by St.
1993, c. 460, § 83 (same).

These subsequent enactments would make no sense
if the Legislature had intended, by its repeal in 1992
of G.L. ¢. 211B, § 15, to nullify or otherwise express
disapproval with the Chief Justice’s promulgation of
the Guidelines, as the enactments direct the trial
court to apply the Guidelines in setting support

orders.

Under current law, the Legislature has expressly
provided that the Probate and Family Court “shall

apply the child support guidelines promulgated by the

chief justice for administration and management” when

it determines a child-support obligation upon divorce,
G.L. c. 208, § 28 (emphasis added); during marital
separation, G.L. c. 209, §§ 32F(d), 37; upon
determination of paternity, G.L. c. 209C, §§ 9, 20;
and in actions to enforce, establish, or modify a
child-support order, G.L. c. 1197, §§ 3, 13.

This recognition of the continuing legal effect
of the Guidelines is consistent with the Legislature’s
original delegation of powerAto the Chief Justice to
promulgate the Guidelines. It is also consistent with

Congress permitting the states to obtain federal funds
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if-they establish child-support guidelines.“by law or
by judiciél Oor administrative action.” 42 U.s.c.
§ 667 (a) (emphasis added).? 1t is inconsistent with
any suggestion by Plaintiffs that the Legislature’s
repeal in 1992 of G.L. c. 211B, § 15, somehow stripped
the Chief Justice of the power to promulgate the
Guidelines, or undermined the clear delegation of
authority from the Legislature to the Chief Justice
with respect to the Guidelines. See, e.g., Brief of
the Plaintiffs/Appellants (“Br.”) at 20, 22.
B. The Legislature’s Delegation of Power to the
Chief Justice Satisfies the Three-Part Test
from Chelmsford Trailer Park, and Is

Therefore Consistent with Separation-of-
Powers Principles.

f

While the Supreme Judicial Court has insisted on
“scrupulous observance” of the separation-of-powers
principles reflected in Article 30, it has also
recognized that “some overlap [of the legislative,
executive, and judicial functions] is inevitable, and
absolute division of the three general types of

functions is neither possible nor always desirable.”

% Seventeen states promulgate their child-support
guidelines through judicial action alone. See
National Conference of State Legislatures, Which
Branch of Government Establishes Each States’ Child
Support Guidelines?, available at
http://www.dshs.wa.gov/pdf/esa/dcs/whichbranch.pdf
(last visited April 26, 2010).
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Gray v. Commissioner of Revenue, 422 Mass. 666, 671

(1996) (rejecting separation-of-powers challenge to
portion of state chiid—support regime).. In
determining whether a particular delegation of
legislative power is permissible, the court has asked

(1) Did the Legislature delegate the making of
fundamental policy decisions, rather than just
the implementation of legislatively determined
policy; (2) does the act provide adequate
direction for implementation, either in the form
of statutory standards or, if the [agency] is to
develop the standards, sufficient guidance to
enable it to do so; and (3) does the act provide
safeguards such that abuses of discretion can be
controlled?

Chelmsford Trailer Park, Inc. v. Chelmsford, 393 Mass.
186, 190 (1984i. Applying thié‘framework, the court
has held that legislative enactments far less detailed
than the one at issue here sufficed to guide and
constrain the agency in a way that made the deiegation

of legislative power permissible. E.g., Tri-Nel Mgt.,

Inc. v. Board of Health of Barnstable, 433 Mass. 217,

225-26 (2001) (holding that statute permitting local
health boards to make “reasonable health regqulations”
was permissible delegation of legislative power that
enabled local board to ban smoking in all town
restaurants and bars).

The act authorizing the Chief Justice to

promulgate the Guidelines satisfies the three-part
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test set forth above, and accordingly represents a
permissible delegation of legislative power. As to
the first element of the test, the Legislature did not
delegate to the Chief Justice the making of
fundaméntal policy decisions. Indeed, the
Legislature, itself, decided to establish child-
supbort guidelines for use by thé coufts in
Massachusetts, which would 5e promulgated by the Chief
Justice after receiving advice from a committee. The
Legislature articulated within the statute the policy
judgments that the Chief Justice was to follow in
promulgating the Guidelines. St. 1986, c. 310, § 163,
1 2; see also pages 12-13, above (summarizing 1986
‘statute). The policies érticulated by the Legislature
include goals such as “to minimize the economic impact
on the child of family breakup, to encourage joint
parental responsibility for child support” as a
percentage of income, but also to “take into account
the non-monetary contributions of the custodial and
non-custodial parent,” and to allow for support orders
“that can be adjusted as iﬁcome [increases] or
decreases.” St. 1986, c. 310, § 16A, 9 2. The
revised Guidelines continue to promote these goals.

See, e.g., A. 100 (Guidelines, Principles).
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These legislatively-articulated policies thus

satisfy the second element of the Chelmsford Trailer

Park test, in that they provide standards to the Chief
Justice to guide in the implementation of the policy
judgments made by the Legislature. They now form the
backbone of the Guidelines, set out as defining
principles to be considered in promulgating, revising,
and applying the Guidelines. See A. 100 (Guidelines,
Principles) (noting that “due consideration” has been
given to the principles identified in the statute).
The policy judgments supplied by the Legislature
in the statute are adequate to guide and constrain the
Chief sttice in promulgating the Guidelines,
especially in light of the long-standing role of the
state judiciary in setting child-support orders. See,

e.g., St. 1820, c. 56, § 1; cf. Tri-Nel Mgt., 433

Mass. at 226 (“[I]n view of the long-standing
tradition of municipal regulation of local health
matters, the Legislature has provided appropriate
guidance for the implementation of regulations by
requiring that they address the ‘health’ of the
community and that they be ‘reasonable.’”); cf. also

. Mistretta v. United States, 488 U.S. 361, 390-91

(1989) (upholding Federal Sentencing Guidelines -- a
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-similar enactment by the federal judiciary setting
rules for judges to impose criminal sentences in
particular cases -- against separation-of-powers
challenge under Federal Constitution, in part because
of judiciary’s long-standing role in criminél
sentencing).

The delegation satisfies the third element of the

Chelmsford Trailer Park test because adequate

safeguards exist that protect against abuse of the
delegated power. The statute authorizing the original
Guidelines contemplated a diverse membership of
committee members, to ensure that the various
stakeholders in the child-support process could be
heard as the Guidelines were devised. St. 1986,

c. 310, § 16A, 9 1. The Task Force that advised the
Chief Justice on the revised Guidelines wés similarly
diverse. A. 43, 57-58 (Task Force Report)
(identif?ing members of Task Force and stating need
for broad fepresentation of interested parties). The
Superior Court cited the diversity of the committee
advising the Chief Justice as a means to “prevent[]
'thé concentration of authority in the [Chief

Justice].” A. 204.
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Moreover, if individuals subject to the
Guidelines believe that the Chief Justice exceedéd the
authority granted by the Legislature, they are free to
argue for deviation from the Guidelines, see A. 105-06
(Guidelines,'Deviations), or challenge application of
the Guidelines in litigation over discrete support

orders. .See Tri-Nel Mgt., 433 Mass. at 226

(identifying fact that “[plarties who beélieve that a
board’s regulation has exceeded proper boundafies may
seek judicial review of the regulation” as a further
check on exercise by agency of legislative power).
Because the Guidelines satisfy all three elements of

the test from Chelmsford Trailer Park, they constitute

a permissible delegation of power from the Legislature

to the Chief Justice.

cC. Plaintiffs’ Arguments That the Guidelines.
Violate Separation-of-Powers Principles Are
Without Merit.

Plaintiffs’ view of separation of powers under
the Massachusetts Constitution would require hermetic
separation of the three branches of government, based
on a literal reading of Article 30 that has not been
endorsed by the courts of Massachusetts. See
generally Bri at 12-27. ™“The principle that

legislative power cannot be delegated is not, however,
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applied in all instances with absolute literal
inflexibility,” but must instead give way on occasion

to “practical necessity.” Opinion of the Justices,

328 Mass. 674, 676 (1954). ™“[Albsolute division of
the three general types of functions [of government]
is neither possible nor always desirable.” Gray v.

Commissioner of Revenue, 422 Mass. 666, 671 (1996) .

Plaintiffs sugggst that the Guidelines are nbt
part of the “inherent power” of the judiciary, see Br.
at 23-24, but Defendants do not claim that the
. Guidelines are part of the inherent power of the
judiciary. See Gray, 422 Mass. at 672-74 (holding
that power to order levy on child-support obligor’s
property in satisfaction of past-due child support is
not part of inherent power of judiciary). If the
Guidelines were part of therinherent power of thé
judicial branch, then the Chief Justice would have the
power to promulgate them even in the absence of a
statutory authorization, and interference by the
Legislature with such power would violate Article 30.

Brach v. Chief Justice of the Dist. Ct. Dep’t, 386

Mass. 528, 535 (1982) (“Although the courts’ inherent
powers may be recognized by statute, they exist

without statutory authorization and cannot be
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restricted or abolisheéd by the Legislature without
violating art. 30.7).

Instead, the question in this case is whether the
Guidelines represent a permissible delegation of
legislative power to the Chief Justice by the
Legislature. As explained above, they plainly do.

Also beside the point is Plaintiffs’ suggestion
that failure to pay child support can lead to arrest
and imprisonment, and that criminal laws are
“inherently undelegable.” Br. at 25-26. The revised
Guidelines themselves do not creatg criminal
penalﬁies, but only supply the rules by which the
trial courts set the amount of supéort orders 1in

particular cases. See generally A. 99-106

(Guidelines). 'A separate statute enacted by the
Legislature makes it a crime to fail to pay child
support willfully, G.L. c. 273, § 1(4), although the
usual method of enforcing a child-support order in
Massachusetts is a civil contempt proceeding, e.g.,

Poras v. Pauling, 70 Mass. App. Ct. 535, 540 (2007).

In the 1986 act, the Legislature unmistakably
gave the Chief Justice the power to promulgate child-
support guidelines, and through subsequent enactments

the Legislature expressed its continued approval of
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this arrangement.~ In delegating such power, the
Legislature provided explicit policy objectives to
guide the Chief Justice’s discretion, and created a
diverse committee to advise the Chief Justice in his
exercise of discretion, and to diffuse the delegated
power. Judicial review is available as a backstop to -
curb any abuses of the delegated power. Especially in
light of the long-standing role of the judiciary in
setting child-support orders in Massachusetts, the
Guidelines represent a sensible delegation of
legislative power that does not offend separation—of—
powers principles reflected in the Massachusetts
Constitution.
II. THE GUIDELINES DO NOT CONSTITUTE A “TAX,” BUT
INSTEAD ARE DESIGNED TO AVOID TAXATION BY

REQUIRING THAT PARENTS, RATHER THAN THE STATE,
PROVIDE FINANCIAL SUPPORT FOR THEIR CHILDREN.

The Guidelines do not impose & tax on the
Plaint;ffs or anyone else, but instead seek to avoid a
general lgvy on the citizenry by requiring that
parents, rather than taxpayers, pay the cost of
raising children to the maximum extent feasible. See,
e.g., G.L. c. 119A, § 1. A “tax” is defined in.
Massachusetts as “a revenue-raising exaction imposed
through generally-applicable rates to defray public

expenses.” German v. Commonwealth, 410 Mass. 445, 448
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(1991). Child-support payments ordered under the
~Guidelines are not meant to raise revenue for the
Commonwealth. Instead, the purpose of such payments
is to ensure that children are supported “as
completely as possible, from the resources of their
parents, thereby relieving or avoiding, at least in
part, the burden borne by the citizens of the

commonwealth.” G.L. c. 119A, § 1; Adoption of

Marlene, 443 Mass. 494, 501 (2005) (stating public
policy that “parents, not the State, should support

their children”); Department of Revenue v. Mason M.,

439 Mass. 665, 674-75 (2003) (same).

While there are instances in which the
Commonwealth collects child-support payments directly,
such instances are limitéd to cases in which the
recipient parent receives public assistance, and
assigns his or her interest in receiving child-support
payments to the Commonwealﬁh as a condition of
receiving public assistance. The Department of
Revenue uses child-support payments collected from the
payor parent to.recoup some of the public-assistance
payments the Commonwealth has made to the recipient

parent. G.L. ¢. 18, § 21; G.L. c. 119A, § 3.
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The-Legislature has never characterized payments
under thé Guidelines as a tax, but instead as a means
to ensure that parents, rather than the Commonwealth,
pay the cost of raising children to the maximum extent

feasible. G.L. c¢. 119A, § 1. See German, 410 Mass.

at 449 (attriéuting significance to fact that
Legislature never characterized state-employee-
furlough program as a- tax).

More importantly, child-support orders do not
funétion as a tax: they do not impose an “exaction”
upon the citizens of the Commonwealth at.“generally—
applicable rates” intended to enlarge the public fisc
or to defray “public expenses.” German, 410 Mass. at
448. Instead, such orders attempt to minimize public
expenditures for child support and gﬁgig taxation by
mandating that parents, rather than the State, pay for
- the support of their children. The Superior Court
properly dismissed this_aspect'of Plaintiffs'

complaint.
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ITI. THE GUIDELINES DO NOT VIOLATE DUE PROCESS,
BECAUSE PLAINTIFFS WERE NOT ENTITLED TO
PARTICIPATE IN THE DEVELOPMENT OF THE GUIDELINES
AS A MATTER OF CONSTITUTIONAL RIGHT, AND BECAUSE
PLAINTIFFS WILL BE HEARD IN COURT BEFORE THEIR
CHILD-SUPPORT ORDERS ARE ENTERED OR MODIFIED
UNDER THE GUIDELINES.

Plaintiffs’ due-procéss claim comprises a number
of separate arguments, each of which the Superior
Court properly rejected.”’ .First, Plaintiffs suggest
that due process requires that the Guidelines be
enacted by the Legislature after debate and public
input, and be signed by the Governor. Br. at 30-33.
The Superior Court correctly recognized this argument
as mere repetition of Plaintiffs’ separation-of-powers
claim, and rejedted it. A. 199. For the same reasons
that Plaintiffs’ separation-of-powers qlaim is without
merit, this aspect of their due-process claim was
properly dismissed. See pages 21-34, above.

Relatedly, Plaintiffs aréue that had the
.Guidelines'been-enacted by the Legislature, they would
have been entitled to meaningful participation in the
development of the Guidelines. Br. at 32 (complaining

that because the Guidelines were never submitted to

5.The claim is analyzed the same regardless of whether
it is considered under the due-process protections of
the Federal or State Constitution. Liability
Investigative Fund Effort, Inc. v. Massachusetts Med.
Prof’l Ins. Ass’n, 418 Mass 436, 443 (1994).

37



' the Legislature, Plaintiffs were “deprived of the
opportunity to shape that law with the input of their
vote for the;r.representatives; and their ability to
influence those representatives”). The Due Process
Clause, however, does not give citizens a particular
right to be heard during the legislative or regulatory

proceés. Bi-Metallic Inv. Co. v. State Bd. of

Equalization, 239 U.S. 441, 445 (1915); Liability

Investigative Fund Effort, Inc. v. Massachuéetts Med.

Prof’l Ins. Ass’n, 418 Mass 436, 444 (1994) (“In

general, neither State nor Federal legislative acts
are subject to procedural due process challenges.”);

Arthur B. Little, Inc. v. Commissioner of Health &

Hosps. of Cambridge, 395 Mass. 535, 543-44 (1985)

(same with respect to rule-making by agencies).

Even if the Guidelines had been enacted by the
Legislature, as Plaintiffs claim they should have
been, Plaintiffs would notrhave been entitled to any

quantum of input in the decision-making process as a

matter of constitutional right. Bi-Metallic, 239 U.S.
at 445. Analogously, during the review process
overseen by Chief Justice Mulligan, Plaintiffs were

not entitled to any particular level of participation

38



as a matter of due process. Arthur B. Little, Inc.,
395 Mass. at 534-44. |

Even though Plaintiffs were not entitled to
participate in the development of the revised
Guidelines as a matter of constitutional right, as a
matter of fact they were given ample opportunity to
participate in the process. The Task Force held
public hearings across the Commonwealth during its 24-
month review process, and invited the public to submit
written comments. A. 43, 65. A member of ¥athers and
Families, Ned Holstein, was a member of the Task Force
that advised the Chief Justice on the revised
Ghidelines, A. 58 (Task Force Report), and commended
the Chief Justice for undertaking a review process
that was “open and transparent, with deéailed
consideration of the views of all Task Force members.”
A. 93. Plaintiffs were given more than adequate
opportunity to be heard in the development of the
revised Guidelines, directly and through the
involvement of Féthers and Families in the Task Force
review process.

Plaintiffs next argue that they lack adequate
opportunity to challenge the revised Guidelines or

support orders entered pursuant to them in the Probate
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and Family Court, and that this offends due process.
Br. at 33-35.. If and when any of the Plaintiffs is
subject to a new or modified support order under the -
revised Guidelines, however; that Plaintiff will have
a full opportunity té argue for a deviat;on from the
Guidelines, A, 105-06 (Guidelines, Deviations}, or to
challenge the application of the revised Guidelines to
his or her support order on other legal gfounds. See,

e.g., Canning v. Juskalian, 33 Mass. App. Ct. 202,

205;06 (1992) (affirming deviation from Guidelines});
cf. Gray, 422 Mass. at 670-76 (1996) (considering
constitutional challenges to provisions of c¢. 119A and
c. 209C incident to discrete child-support enforcement
action). Indeed, challenges to enactmeﬁts “as
applied” to the concrete facts of a particular
litigant’s case are the “preferred course” over facial
challenges such as thié one, in order “té.avoid making
unnécéssarily broad constitutional judgments.” Blixt
v. Blixt, 437 Mass. 649, 661 (2003) (gquoting Cleburne

v. Cleburne Living Ctr., Inc., 473 U.S. 432, 437

(1985)).

The fact that the Guidelines are intended to
apply without deviation in most instances, see A. 85

(Task Force Report), does not mean that deviation is
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impossible. See A. 105-06 (Guidelines) (listing bases
for deviations from Guidelines). It certainly does
not mean that Plaintiffs lack an adequate forum in
which to object to application of the revised
.Guidelines in their particular cases. See, e.q.,

Richards v. Mason, 54 Mass. App. Ct. 568, 572-

573 (2002) (“Although the guidelines have presumptive
application in all cases seeking the modification of a
child support order, judges have considerable.
discretion under the guidelines, and the exercise of
this discretion may result in a range of préposed
support orders.”) (citations omitted). The
Legislature has specifically provided Plaintiffs a
judicial forum in which to be heard before a child-
support order is entered or modified in connection
with proceedings related to divorce, G.L. c. 208,
§ 28; paternity( G.L. c. 209C, §§ 9, 15, 20;
separation, G.L. c. 209, §§ 32F, 37; ddmestic abuse
restraining orders, G.L. c. 209A, § 3(e); and care and
protection, G.L. c. 119, § 28.

Plaintiffs"conclusory assertions that the
process afforded them in the Probate and Family Court
is somehow inadequate, see, e.g., Br. at 34} do not

save their due-process claim. See Liability
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Investigative Fund Effort, 418 Mass. at 443-44

(stating that federal and state due-process claims
require plaintiff to show that there exists a

constitutionally~recognized prope&ty interest, and
that process attending deprivation of interest was

inadequate); see also Iannacchino, 451 Mass. at 636

{holding that a “wholly conclusory statement of claim”
and “labels and conclusions” are not enough to survive
motion to dismiss).

Finally, Plaintiffs argue that the Guidelines are
.required to, but do not, rely on the actual cost of
raising a.child in setting parameters for the entry of
support orders, and that this somehow violates due
proéess. Br. at 35-40. The only conceivable source
of this putative requirement is a federal regulation
which requires, as cdndition of receiving federal
funds; that the state “consider economic data on the
cost of raising children” as part of its quadrennial
review of its child-support plan. 45 C.F.R.

§ 302.56(h) (emphasis added). There is no dispute,
however, that the Task Force did, in fact, consider a
broad array of economic data on the cost of raising
children, including data specific to Massaqhﬁsetts, in

revising the Guidelines. See pages 15-16, above; see
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